


Disclosing Expert Opinions of Treating Physicians:
Recognizing the Hybrid Expert Witness

By Michael J. Hanby, I

Treating physicians are a crucial component of
many personal injury cases. These witnesses
play a unique role in litigation and are used in
cases ranging from simple car wrecks to com-
plex medical malpractice actions.

Utilizing a treating physician to his or her full
potential can benefit your client in numerous
ways. Treating physicians can use their vast
expertise to explain complex medical issues to
the jury. Because these witnesses are not for-
mally retained by the plaintiff, they can offer their
opinions without the perceived financial bias that
regularly comes with a retained expenrt.

Also, treating medical providers may be some
of the first witnesses to the aftermath of the
defendant’s negligence. In a major car wreck
case, for example, some of the first witnesses
to see and speak to your client after a collision
may be emergency room physicians and staff.
This unique perspective can provide compelling
context and texture to your client's case.

Importantly, the testimony of a treating physician
is often used by a plaintiff to establish causation,
which is regularly contested. Having first-hand
credible testimony from a treating physician can
be especially difficult for the defense to over-
come.

Finally, because treating doctors are not formally
retained by the plaintiff, utilizing their testimony
is a cost-effective way of presenting the essen-
tial elements of your case. This can be especial-
ly important in cases where the potential dam-
ages do not justify hiring an out-of-state expert
whose initial consultation fee may be greater
than the value of the entire case. Without the
testimony of treating physicians, many litigants
would lose access to the judicial system due to
the economics of their case.

For a plaintiff to fully and effectively utilize the
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testimony of treating experts, a thorough un-
derstanding of Idaho’s expert discovery rules
is required. This article will analyze the recent
case of Easterling v. Kendall' and its effect on
the requirements to properly disclose a non-
retained expert. It also identifies questions that
Easterling has left unanswered and proposes
a practical solution that will assist in providing
clarity to attorneys and courts going forward.

THE DISCLOSURE REQUIREMENTS OF
.LR.C.P. 26

The recent amendment to Idaho Rule of

Civil Procedure 26(b)(4)(A) draws a much
needed distinction between retained experts
and non-retained experts. Under this Rule, a
party seeking to uiilize a retained expert must
provide to the opposing party: “a complete
statement of all opinions to be expressed and
the basis and reasons therefore; the data or
other information considered by the witness in
forming the opinions; any exhibits to be used
as a summary of or support for the opinions;
any qualifications of the witness, including a
list of all publications authorized by the witness
within the preceding ten years; the compensa-
tion to be paid for the testimony; and a listing
of any other cases in which the witness has
testified as an expert at trial or by deposition
within the preceding four years.™

The requirements in disclosing a non-retained
expert, however, are much simpler. Idaho Rule
of Civil Procedure 26(b)(4}{A)(1)(ii) requires
disclosure as follows:

For individuals with knowledge of relevant
facts not acquired in preparation for trial and
who have not been retained or specially
employed to provide expert testimony in the
case: a statement of the subject matter on
which the witness is expected to present
evidence under Idaho Rules of Evidence




702, 703 or 705, and a summary of
the facts and opinions to which the
witness is expected to testify.

The differing requirements for retained
experts and non-retained experts rec-
ognizes the practical limitations parties
regularly encounter when working with
a non-retained expert. These difficulties
are most pronounced when dealing with
a treating physician. As the Civil Rules
Advisory Committee noted while dis-
cussing the potential amendment;

“[ilt is often very difficult to get a treat-
ing physical to cooperate in providing
the information currently required under
this rule, such as information about
prior testimony, journal articles, and
even a current CV. Many treating doc-
tors simply do not want to be involved
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in the process and some try to impose
barriers to dissuade participation by, for
example, charging extraordinary amounts of
money for meetings.”

SUMMARY OF EASTERLING V. KENDALL

Easterling is one of the first cases that ana-
lyzed the recent amendment to Idaho Rule of
Civil Procedure 26 with respect to non-retained
experts. In that case, the trial court granted
defendant’s Motion for Directed Verdict after
plaintiff's anticipated expert testimony regard-
ing causation was excluded on the basis that
the expert opinions were not properly dis-
closed.

The fifteen-year-old plaintiff in that case suf-
fered a fall from a structure in a swimming
pool in Twin Falls.* She immediately started
to experience severe headache, vomiting, and
numbness in her left arm.® The paramedics
that arrived noted an obvious left facial droop
and slurred speech.® She was flown to Boise
because of concerns she may have suffered a
stroke.”

In the St. Luke’s emergency room, plaintiff was
examined and treated by defendant Kendall.¢
Upon his examination, he noted facial asym-
mefry that appeared to “wax and wane.” He
ordered a CT scan, which did not reveal any

abnormalities.’ An MRI scan was not or-
dered." The plaintiff was discharged with anti-
nausea medication with the belief that she had
suffered a concussion,

The plaintiff was rushed to the emergency
room in Twin Fails the next morning because
of continued headache, nausea, and observa-
tions of twitching in her sleep.’® An MRI was
conducted for the first time, which revealed the
patient had suffered a dissection of the right
internal carotid artery."* “A carotid artery dis-
section is a tear in an artery wall which causes
bleeding. To prevent bleeding, the dissection
may clot. These clots then may breach off and
lodge in the brain, closing off blood flow and
causing stroke or stroke-like symptoms.™

The attending physician concluded that the
dissection had occurred in the last six hours. ¢
Again, the plaintiff was air-lifted to Boise where
the physicians agreed she had suffered a
stroke due to carotid artery dissection."”

While in the pediatric intensive care unit, the
patient was on and off anticoagulants due to
some internal debate among her treating doc-
tors.'® Afew days later, she suffered another

Continued on the next page
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Easterling

Continued from the previous page

stroke.' Plaintiff was then transferred to the
University of Utah where she remained for
over a month.2® Plaintiff suffered permanent
neurological damages due to the strokes she
suffered.?'

Plaintiff brought an action for medical negli-
gence alleging the defendant doctor failed to
diagnose a carotid artery dissection, and as

a result, there was a delay in treatment that
resulted in a further stroke, which caused neu-
rological damage.?

During discovery, plaintiff disclosed five treat-
ing physicians to testify that the defendant’s
negligence was a substantial factor in caus-
ing her injuries.?* Defendant objected to the
disclosure based on an interrogatory which
requested plaintiff disclose “the identity of
each expert expected to testify and provide a
complete statement of each expert’s opinions,
the facts relied on in forming those opinions,
and any exhibits that would be used to sup-
port those opinions.” Plaintiff supplemented
her disclosure by including a statement that
the experts would testify constantly with their
depositions and by providing a list of quotes
taken from their depositions.?®

The district court found the disclosure inad-
equate and provided the plaintiff an opportu-
nity to further supplement.? Plaintiff supple-
mented the disclosure, and defendant moved
to strike.?” After a hearing on the motion, the
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district court excluded the anticipated testimony
of the treating physicians.?® After the plaintiff's
presentation of evidence at trial, the district court
granted defendant's motion for directed verdict,
finding that plaintiff failed to elicit substantial
evidence on the element of causation.?® Plaintiff
timely appealed the decision.

In a unanimous decision, the Idaho Supreme
Court affirmed the decision of the trial court. The
Court agreed that the supplemented response
to defendant’s interrogatories was insufficient.
Specially, the Court expressed concern that the
plaintiff “had not actually consulted any of the
treating physicians” before drafting the supple-
mental disciosure.* Based on the record, there
was no indication that plaintiff's witnesses would
testify consistent with the disclosure provided.
Id.

The plaintiff argued that the requirements of
I.R.C.P. 26(b)}{4){(A)(1)(ii) require a disclosure

of only what the treating expert is “expected to
testify” to at trial.*' The Court noted that there
is continuing duty to respond to discovery that
request the facts and opinions to which the non-
retained expert will testify.

The Court also stated the party disclosing expert
opinions must have a “reasonable basis” to
support the expectation that a potential witness
will testify consistent with the disclosure. /d.

367 P.3d, p. 1224. A party's mere “hope” that
such testimony wili materialize is insufficient.

Id. The Court found the plaintiff failed to provide
adequate basis for claiming that the treating
physicians would actually offer opinions regard-
ing causation. The Court recognized that public
policy requires the opposing side to have a fair
and accurate understanding of the evidence to
be presented. Because the plaintiff did not know
if the physicians actually held the opinions dis-
closed, it was found that the district court did not
abuse its discretion in excluding such testimony
at trial.

BACK TO SQUARE ONE?

The Easterling decision raises concerns be-
cause it muddles the requirements between
I.R.C.P. 26 and the duty to fully respond to
discovery requests. It seems to create additional



obligations in disclosing non-retained experts
that conflict with the requirements of I.R.C.P.
26.

Specifically, the Easterling Court stated that

a party must have a “reasonable basis” to
disclose that a non-retained expert is going to
offer testimony on a particular topic, such as
causation.® This essentially guts the “expect-
ed to testify” language utilized in I.R.C.P, 26.

Beyond stating that a party need not necessar-
ily speak to the treating physician,* the Court
provides little guidance with what is required
for a party to form a “reasonable basis” for

its belief that a non-retained expert will testify
with respect to a particular issue. Presumably,
a party can reasonably expect a physician to
testify consistent with her medical records or
deposition.

In Easterling, the plaintiff's disclosure stated
as such. The decision is unclear as to what
the medical records and deposition revealed
on the issue of causation. Other options exist
such as deposing the treating physician or
sending written interrogatories.

Further, the Court does not address the prob-
lem of uncooperative treaters that the Civil
Rules Committee addressed. Imposing a duty
to provide the same information required be-
fore the amendment was passed through the
duty to respond to and supplement discovery
allows an opponent to side-step I.R.C.P. 26 by
requesting information that may, as a practical
matter, be impossible to obtain.

It is important to recognize that the district
court did not exclude the opinions of the treat-
ing physician based on a failure to comply with
I.R.C.P. 26(b)(4)(A)(1)(ii). Rather, the district
court determined that plaintiff failed to properly
supplement its responses to defendant's inter-
rogatories regarding disclosure of expert opin-
ions, which went beyond the scope of what the
rule requires.* Allowing litigants to essentially
side-step the rule with a basic interrogatory
nullifies the benefits of the recent amendment
to LR.C.P. 26.

Given the findings by the Court in Easterling,

litigants may be faced with many of the same
difficulties that they experienced prior to the
amendment of |.R.C.P. 26, Without further refine-
ment and clarification, parties who must rely on
the testimony of non-retained experts are fac-
ing the same problems that existed prior to the
amendment of |.LR.C.P. 26.

RECOGNITION OF THE “HYBRID” EXPERT
WITNESS

Much of the confusion created in Easterling

can be traced to the dichotomy drawn between
retained experts and non-retained experts. Split-
ting experts into two categories may be an over-
simplification as other courts, including those in
the Ninth Circuit, have found that there are actu-
ally three types of expert witnesses in tort cases:
retained; non-retained; and hybrid experts.

Once a treating physician renders and com-
pletes treatment, he or she may be asked to
render opinions that go beyond their treatment
of the plaintiff. The expert may be provided
additional information that was not considered
during treatment. When treating physicians offer
opinions not formed during the relevant course
of treatment, they morph into “hybrid” witnesses.
These hybrid experts are part fact witness, part
expert.®

To determine whether a witness is a hybrid ex-
pert, the focus is not on whether the witness was
retained by a party. Rather, it necessitates ana-
lyzing whether the opinion sought to be offered
was formed “during the course of treatment."¥
By focusing on the opinion, rather than the ex-
pert, the disclosure rules become less chaotic.

If the treating physician is going to offer opinions
only formed during the course of treatment, a
party would only have to comply with I.R.C.P.
26(b)(4)(A)(1)ii} as their opinions were not
formed in preparation of trial. Moreover, whether
an opinion was formed during the course of
treatment may be apparent from the medical
records or notes. If it is not apparent, it may be
determined via correspondence, interrogatory, or
deposition.

Continued on the next page
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Easterling serves the benefits of the amendments to

Continued from the previous page I.R.C.P. 26. In addition to providing clarity
to litigants and the courts, recognition of
hybrid witnesses allows a party to utilize

If the treating physician is expected to consider opinions of treating physicians that were
additional information and go beyond the opinions formed outside of the course of treatment
formed during the course of treatment, then a full of the patient while protecting the policy of
disclosure including pursuant to |.R.C.P. 26(b){4) providing fair notice of the anticipated testi-
(A)(i) would be required. This provides notice to mony to all parties.

the opposing side of the opinions that, necessar-
ily, would not be included in the medical records
or notes of the physician.
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